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IX  ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES,  FOR  THE  NORTH¬ 
ERN  DISTRICT  OF  ILLINOIS. 


This  is  substantially  the  same  as  the  case  No.  228,  of  Meehan 
et.  al.,  vs.  Forsyth,  except  that  in  this  case  much  was  required 
to  be  proved  that  was  waived  in  that  case.  It  was  an  eject¬ 
ment  brought  for  a  part  of  the  same  French  Claim,  No.  63.  The 
declaration  and  notice  were  served  on  Gregg,  as  tenant  in  pos¬ 
session,  on  the  9th  day  of  July,  1855.  By  agreement  of  par¬ 
ties,  Ballance  as  landlord,  was  made  a  co-defendant. 

Plaintiff  below  gave  in  evidence  to  the  jury, 

1st.  A  patent  to  the  legal  representatives  of  Antoine  La- 
pance,  dated  February  1st,  1847. 

2d.  The  act  of  May  15,  1820,  usually  given  in  evidence  in 
these  cases. 

3d.  The  act  of  3d  March,  1823. 

4th.  He  offerred  the'  general  French  plat  of  the  village  of 
Peoria,  approved  Sept,  1st,  1840,  to  tile  introduction  of  which 
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defendants  below  objected,  because  it  was  not  certified  to  by  the’ 
proper  officer,  but  the  court  overruled  said  objection. 

5th.  A  plat  of  lot  63,  of  said  plat,  to  the  introduction  of 
which  the  same  objection  was  made,  but  overruled.  This  plat 
contains  these  remarkable  words,  “This  lot  contains  27,449 
square  feet,  and  TJT  of  a  square  foot  of  land,  equal  to  21,000 
square  feet,  French  measure  ;  and  it  is  also  confirmed  (o  Simon 
Bertrand — see  claim  No.  62,  the  survey  of  which  is  identical 
with  this  survey. ” 

6th.  He  offered  to  read  from  the  3d  volume  of  American 
State  Papers — Public  lands- -selected  and  edited  under  the  au¬ 
thority  of  the  United  States  Senate,  by  Walter  Lowry,  Secretary 
of  the  Senate,  and  printed  by  Duff  Green,  so  much  of  the  report 
of  Edward  Coles,  made  to  the  Secretary  of  the  Treasury,  as  has 
any  reference  to  claim  No.  sixty-three,  of  Peoria  French  claims; 
to  the  reading  of  which  to  the  jury,  defendants  objected,  be¬ 
cause  said  book  did  not  appear  to  have  been  printed  by  order 
of  both  houses  of  Congress  ;  but  the  court  overruled  said  mo¬ 
tion,  and  said  report  was  read,  from  said  book  to  the  jury. 

7th.  He  read  a  deed  (though  objected  to,  but  objection  over¬ 
ruled)  from  Glodon  and  wife,  and  Lecompt  and  wile  to  S.  Pen- 
gonneau.  To  this  deed  there  are  several  objections.  1st.  One 
of  the  grantors  is  recited  as  being  Morielgue  Lecompt  but  the 
name  signed  at  the  end  is  Monique  Lecompt.  2d.  The  lot  con¬ 
veyed  is  said  to  have  been  confirmed  to  Antoine  Lasseur, 
whereas  the  lot  sued  for,  according  to  Coles’  report,  the  patent 
and  survey,  was  confirmed  to  Antoine  Lapance.  That  Las¬ 
seur,  and  not  Lapance  is  the  name  intended  in  this  deed,  is 
manifest  from  the  fact  that  the  name  is  afterwards  twice  repeated 
in  the  deed,  and  is  both  times  spelt  so  as  to  have  precisely  the 
same  sound  as  Lasseur.  3d.  The  lot  conveyed  is  described  as 
being  bounded  “  northwardly  by  a  lot  of  Burnete,  instead  of 
Binet,  nor  is  there  any  other  description  in  the  deed,  to  correct 
this  mistake,  if  it  be  one.  4th.  This  was  only  a  copy  of  a  deed, 
and  the  only  evidence  of  loss  of  the  original,  was  an  affidavit 
of  the  plaintiff,  and  he  only  swears  “that  it  went  into  the  pos¬ 
session  of  deponent’s  attorneys,  Manning  &  Merriman,  and 
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that  he  is  informed  by  them,  that  the  same  is  lost.”  Why 
were  they  not  sworn  ?  At  any  rate  lie  should  have  sworn  that 
he  believed  the  story  about  the  loss.  Papers  are  sometimes 
lost  on  purpose,  and  copies  introduced  to  get  clear  of  the  evi* 
dence  of  fraud  and  forgery  they  bear  on  their  face.  The  court 
will  observe  the  accidental  introduction  of  a  patent  certificate 
besween  this  deed  and  the  Recorder’s  certificate.  But  this  has 
nothing  to  do  with  the  case. 

8th.  He  read  a  deed  dated  April  17,  1854,  from  Elizabeth  P. 
Pengonneau  to  Robert  Forsyth. 

9th.  He  read  a  deed  from  Louis  P.  Pengonneau  to  Narcisse 
Pengonneau,  though  objected  to,  but  the  objection  overruled. 
In  this  deed  the  property  is  described  as  confirmed  to  Antoine 
Lapancin.  The  same  appears  in  the  deed  copied  into  the  Chan¬ 
cery  proceedings.  See  printed  record,  page  29. 

10th.  A  deed  from  Mary  Louise  Byrne,  dated  March  11th, 
1850,  to  Narcisse  Pengonneau.  The  only  description  in  this 
deed,  (see  printed  record,  page  127,)  is  “  certain  lots  or  par¬ 
cels  of  ground,  lying  and  being  situated  in  the  town  of  Peoria, 
and  State  aforesaid,  said  lots  of  ground  being  the  same  pur¬ 
chased  by  the  late  Lament  Pengonneau  deceased,  in  his  lifetime, 
of  the  heirs  of  the  late  Antoine  Lapence  deceased.” 

11th.  A  deed  from  Francis  Pengonneau,  dated  June  16,  1851, 
to  Narcisse  Penconneau. 

12th.  A  deed  from  Parshal  Pengonneau,  dated  Aug.  23, 
1852,  to  Edward  Pengonneau. 

13th.  A  deed  from  Narcisse  Pengonneau  and  wife,  and  Ed¬ 
ward  Pengonneau  and  wife  to  Robert  Forsyth,  dated  June  29th, 
1854. 

14th.  A  deed  from  Charles  Pengonneau  and  wife  to  Robert 
Forsyth. 

1 5th.  He  offered  a  transcript  of  a  record  from  the  Circuit 
Court  of  Peoria  County,  which  orders  a  sale  of  the  premises  in 


4 


dispute,  tor  the  benetit  of  all  concerned,  To  the  reading  of  this 
record  defendants  below  objected,  but  the  court  overruled  the 
objection.  It  is  objected  to  this  record  that,  1st.  It  was  a  case 
of  decree  by  default,  without  the  parties  having  been  properly 
brought  into  court.  2d.  The  Decree  required  that  the  premises 
be  advertised  by  “giving  three  weeks  notice  of  the  time  and 
place,  and  terms  of  said  sale,  by  three  successive  weekly  ad¬ 
vertisements  thereof,  in  some  newspaper  printed  and  published 
in  Peoria  County.  (Printed  record,  page  4-2.)  But  the  mas¬ 
ter’s  report  on  page  43  fails  to  show  that  it  was  advertised  in 
a  newspaper  printed  in  Peoria.  He  further  fails  to  show  that 
it  was  alvertised  by  giving  “  three  weeks”  notice  by  “three  suc¬ 
cessive  weekly  advertisements.”  Nor  does  it  appear  that  the 
sale  took  place  at  the  front  door  of  the  court  house,  in  the  Ci'y 
of  Peoria.  Nor  does  it  appear  that  the  advertisement  showed, 
as  the  decree  required,  “the  time  place  and  terms  of  said  sale.” 
3d.  The  deed,  on  page  27,  does  not  sustain  the  bid.  There  is 
no  description  in  it  that  necessarily  includes  the  ground  in  dis¬ 
pute.  4th.  The  same  is  true  of  the  deed  on  page  35  ;  for  al¬ 
though  the  number  63  is  used,  3ret  it  is  described  as  having 
been  confirmed  to  Lasseur,  and  adjoining  Pinnete.  5th.  The 
court  made  the  decree  on  the  opinions  of  the  master,  not  on 
the  evidence  upon  which  that  opinion  was  founded.  The  master 
ought  to  have  reported  the  evidence. 


16th.  He  then  read  in  evidence  the  deposition  of  Narcisse 
Pen^onneau,  proving  the  heirship  of  the  vendors  of  the  plain¬ 
tiff  below,  and  the  loss  of  two  deeds,  copies  of  which  were 
given  in  evidence.  To  the  reading  of  this  deposition  defend¬ 
ants  below  objected,  “because  it  already  appears  by  said  deed 
of  said  Narcisse,  that  he  had  warranted  this  title.”  Plaintiff 
below  attempted  to  obviate  this  objection  by  filing  an  affidavit, 
showing  that  the  case  had  been  tried  before,  and  this  deposition 
read  without  any  objections  being  made  on  that  account,  and 
also  by  introducing  an  agreement  as  follows.  After  the  titles 
of  several  causes :  “It  is  agreed  that  the  deposition  of  the 
within  named  witness  may  be  taken  in  one  of  the  within  named 
cases,  and  that  the  same  deposition  may  be  read  in  evidence  in 


each  of  the  cases  within  named,  in  the  same  manner  as  if  taken 
in  each  case  separately. 

Dated  June  30,  1856.  C.  BALLANCE.” 

In  this  deposition  one  of  the  grantors,  whose  name  to  the 
deed  is  Glodon,  is  said  to  be  Goden. 


In  the  deed  from  S.  P.  Penconne.au  and  wife,  the 
scribed  as  the  lot  patented  to  the  heirs  of  Lapancin, 
Lapance. 


lot  is  de- 
instead  of 


Plaintiff  below  having  closed, 
deuce, 


defendants  introduced  in  evi- 


lst.  So  much  of  said  report  of  Edward  Coles  as  has  any  ref¬ 
erence  to  Bertrands  French  Claim,  No.  62. 


2d.  A  duplicate  receipt  of  the  Deceiver  at  Quincy,  showing 
that  on  the  27th  of  November,  1837,  Charles  Ballance  bought 
the  s.  w.  of  Sec.  9,  t.  8  x.  r.  8  e.  of  the  4th  principal  meridian, 
for  One  Dollar  and  twenty-five  cents  per  acre. 


3d.  A  certificate  of  the  Register  of  said  land  office  as  fol¬ 
lows  : 

“U.  S.  Land  Offi  e,  Quincy,  Illinois. 

27  November,  1837. 

I  do  hereby  certify  that  Charles  Ballance  of  Peoria  County, 
in  the  State  of  Illinois,  did  this  day  enter  or  purchase,  at  this 
office,  the  southwest  fractional  quarter  of  fractional  section  No, 
9,  in  township  No.  8  north,  of  range  No.  8  east  of  the  4th  prin¬ 
cipal  meridian,  containing  one  hundred  and  forty-seven  and 
y43,-  acres.  Certificate  No.  13,293,  as  appears  of  record,  in  this 
office. 

SAML.  LEECH,  Register. 

4th.  A  patent  from  the  United  States  to  said  Ballance,  for 
said  quarter  section,  dated  January  24,  1838.  This  patent  like 
the  Bogardus  patent,  in  the  case  of  Bryan  and  Rouse  vs.  For¬ 
syth.  19  How.,  has  interlined  in  the  habendum,  the  words  "sub- 
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ject  however,  to  the  rights  of  any  and  all  persons  claiming 
under  the  act  of  Congress  of  3d  March,  1823,  entitled  ‘  An  Act 
to  confirm  certain  claims  to  lots  in  the  village  of  Peoria,  in  the 
State  of  Illinois.’  ”  In  all  other  respects  it  is  in  the  usual  form 
of  United  States  patents. 


5th.  A  deposition  of  Mr.  Cole  who  proved  that  “I  have  lived 
in  the  town  and  city  of  Peoria  twenty-one  years,  and  have  been 
acquainted  with  Charles  Ballance  the  same  number  of  years.  I 
am  acquainted  with  the  s.  w.  fractional  quarter  of  section  nine, 
in  township  eight  north,  of  range  eight  east,  of  the  4th  princi¬ 
pal  meridian,  in  the  county  of  Peoria,  and  Statj  of  Illinois.  In 
the  forepart  of  the  year  1811-,  1  leased  a  part  of  said  quarter 
from  Mr.  Ballance.  The  part  1  leased,  is  now  known  as  lot  (3) 
three,  in  block  47,  in  Ballance’s  addition  to  Peoria,  and  being 
two  hundred  feet  front,  on  the  Peoria  and  Oquawka  Railroad, 
and  extending  back  to  the  river.” 

In  February,  1844,  I  commenced  building  a  distillery  on  the 
ground,  or  lot  leased  from  Ballance,  and  completed  it  and  had 
it  running  in  September  of  that  year.  I  occupied  the  lot,  distil¬ 
lery,  and  out-buildings,  about  two  years  and  a  hall',  when  1  sold 
to  Sylvanus  Thompson,  and  assigned  the  lease  to  him.  Thomp. 
son  took  possession  at  the  time  1  sold  and  assigned  to  him,  and 
kept  possession  until  his  death.  Richard  Gregg  married  one 
of  Thompson’s  daughters.  During  the  time  Thompson  occu¬ 
pied  said  premises,  Richard  Gregg,  one  of  the  defendants  in 
this  suit,  and  a  son-in-law  of  Thompson,  was  in  possession  with 
Thompson,  either  as  partner  or  as  clerk,  and  said  Gregg  re¬ 
mained  in  possession  until  about  a  year  ago.  At  the  time  I 
leased  of  said  Ballance,  the  lot  leased  was  unenclosed.  I 
fenced  it  after  I  leased  it, 


6th.  George  T.  Metcalf  testified  as  follows  :  “I  came  to  Peoria 
to  reside  in  November,  1836,  and  have  resided  here  ever  since, 
except  during  the  time,  from  the  summer  of  1851,  to  the  fall  of 
1854.  During  the  time  of  my  residence  in  Peoria,  I  have  beeD 
a  practising  lawyer,  and  have  known  something  of  land  titles 
and  controversies  respecting  land  in  and  about  Peoria.  I  have 
known  Charles  Ballance  ever  since  T  resided  here,  and  he  has 
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always  claimed  to  own  the  Southwest  quarter  of  section  nine, 
township  eight  North,  range  eight  East,  in  Peoria  county, 
except  where  he  may  have  sold  some  part  thereof,  and  he 
claimed  said  land  adversely  to  all  men,  and  in  particular  adver¬ 
sely  to  all  French  claimants,  so  called,  and  such  claim  and 
holding  on  his  part,  were  well  known  in  Peoria.  Mr.  Ballance 
has  resided  on  said  Southwest  quarter  since  18-14,  until  the 
present  time;  my  knowledge  of  his  residence,  during  the  period 
of  my  absence,  aforesaid,  from  Peoria,  is  not  personal  knowledge 
of  course. ” 

7th.  Underhill,  he  proved  as  follows:  “1  first  came  to 
Peoria  in  1833,  and  was  in  Peoria  a  good  deal  of  the  time  up  to 
1840  since  1840,  I  have  resided  here  permanently;  I  have 
known  Charles  Ballance  ever  since  1834.  lie  was  then  in  pos¬ 
session  of  a  p  irt  of  the  Southwest  quarter  of  section  nine,  in 
township  eight  North,  range  eight  East,  in  Peoria  county,  and 
claimed  to  own  the  whole  quarter.  In  1834,  said  Ballance  lived 
on  the  Southeast  quarter  of  said  section,  but  in  1841,  he  removed 
his  residence  to  said  Southwest  quarter,  where  he  has  ever  since 
resided,  From  1834,  down  to  the  present  time,  Mr.  Ballance 
claimed  to  own  and  hold  in  his  own  right,  the  said  Southwest 
qnarter,  and  to  hold  the  same  adversely  to  all  persons,  and 
especially  against  French  claimants,  under  the  Act  of  March  3d, 
1823.” 

8th.  By  A.  Moffatt,  he  proved  as  follows:  “I  have  lived  near 
the  city  of  Peoria  for  thirty -five  years.  1  have  been  well 
acquainted  with  Charles  Ballance,  since  1832.  I  know  that 
Ballance  resides  on  the  Southwest  fractional  quarter  of  section 
nine,  in  township  eight  North,  or  range  eight  East,  of  the  fourth 
principal  meridian,  in  the  crty  an  1  county  of  Peoria,  and  State  of 
Illinois.  He  has  resided  on  that  fractional  quarter  since  June, 
A.D.,  1844.  lie  was  engaged  a  couple  of  years  in  building  his 
house,  before  ho  removed  into  it,  and  before  June  1844.  Bal¬ 
lance  claimed  to  be  the  owner  of  said  fractional  quarter,  and  was 
in  possession  of  the  same  as  early  as  1832,  and  has  cultivated  a 
part  of  it  from  1832,  until  the  present  time.  Ballance  moved' 
from  the  yellow  house  on  the  Southeast  fractional  quarter  of  the 
same  section,  into  the  house  he  now  occupies,  situate  on  the 


8 

South west  fractional  quarter/  On  cross  examination,  some  tacts 
wore  elicited  as  to  the  manner  of  the  possession,  but  none  that 
I  deem  worthy  of  especial  notice. 

9th.  By  N,  II.  McKean,  he  proved  as  fallows:  “I  first  came 
to  Peoria  in  September,  1831.  I  have  known  Charles  Ballance 
since  1838.  I  have  been  well  acquainted  with  the  Southwest 
quarter  of  section  nine,  in  township  eight  North,  of  range  eight 
east,  in  the  city  and  county  of  Peoria,  and  state  of  Illinois,  since 
April  1st  1839,  Between  the  first  day  of  April,  and  the  tenth 
day  of  that  month,  in  the  year  1839,  1  moved  upon  said  quartet 
section with  my  family,  and  I  lived  thereon  until  the  spring  of 
1851,  except  about  six  months  in  1843.  1  first  went  upon  said 

quarter  in  April  1839,  as  a  tenant  under  said  Ballance.  At  that 
time  said  Ballance  had  about  six  acres  enclosed  on  that  quarter, 
and  in  1840  Ballance  had  encased  from  twenty  to  twenty-four 
acres,  on  said  quarter.  The  six  acres  enclosed,  was  between 
Water  street  and  Washington  street.  The  six  acres  was 
enclosed  in  1839,  and  from  appearances,  I  judge  the  six  acres 
were  enclosed  some  three  years  before.  Ballance,  prior  to  April 
1839,  had  a  pasture  lot  between  the  six  acre  lot  and  the  river, 
that  had  been  fenced.  At  that  time,  viz  :  April,  1839,  Ballance 
had  a  double  frame  dwelling  house  on  said  quarter,  calculated 
for  two  families.  I  moved  into  the  double  frame  dwelling  house, 
and  continued  to  live  therein,  with  my  family,  until  the  fall  of 
1841.  There  were  three  families  in  said  house,  as  tenants  under 
said  Ballance.  The  house  I  moved  into,  stood  on  what  is  now 
called  Water  street  in  the  city  of  Peoria,  and  is  also  called  the 
Peoria  &  Oquaka  Railroad,  and  I  should  think  less  than  one 
hundred  yards  above  the  distillery  built  by  A.  S.  Cole,  and  for 
years  occupied  by  Richard  Gregg,  the  defendant.  I  continued 
on  that  quarter  as  Ballance’s  tenant,  for  five  years  from  April, 
1839.  Said  twenty-two  acres  enclosed,  was  cultivated  in  1840, 
and  has  been  occupied  and  cultivated  by  Ballance,  and  those 
holding  under  or  through  him  from  1840,  to  the  present  time.” 

“During  the  time  I  moved  out  of  said  house,  [one  witness  had 
built]  in  1813,  1  had  tenants  residing  therein,  with  their  families; 
since  I  moved  off  from  said  quarter  in  the  Spring  of  1854.  I  have 
had  tenants  in  my  houses  on  an  acre  bought  of  said  Ballance. 
Since  I  first  came  to  Peoria,  said  Ballance  has  had  tenants  living 


& 

mi  said  quarter  section  continuously,  and  of  late  years  he  has 
had  a  considerable  number  of  them.  Ballance,  at  first,  built  on 
an  adjoining  quarter  section,  but  about  the  year  1842,  he  com¬ 
menced  building  the  house  he  now  lives  in,  which  is  a  large  and 
expensive  brick  residence.  In  1842  I  dug  the  cellar.  In  the 
early  part  of  1844,  he  moved  into  it  with  his  family,  and  has 
continued  to  reside  there  ever  since." 

At  the  time  I  moved  unto  said  quarter,  in  1889,  the  fences 
around  the  field  were  old  and  dilapidated,  so  that  it  required 
considerable  repairs  before  I  could  raise  a  crop.  Said  field  was, 
all  on  the  upper  side  of  the  railroad,  on  Water  street,  but  the 
ground  between  that  and  the  river  had  manifestly  been  fenced  in; 
for  part  of  the  fencing  materials  between  that  and  the  river, 
were  still  on  the  ground,  and  I,  in  the  employment  of  said  Bal- 
iance,  removed  them,  in  enlarging  said  field.  Said  Ballance  after¬ 
wards  employed  another  man,  Elias  Wood,  I  believe,  to  fence 
in  said  land  again,  by  itself,  as  a  pasture,  it  being  wood-land  ; 
however,  all  this  part  of  said  tract  of  land  has  for  several  years 
been  thrown  open,  and  built  upon  by  persons  claiming  under 
said  Ballance.  I  remember  well  when  A.  S.  Cole  built  a  distil¬ 
lery  on  said  tract,  for  I  assisted  him  in  getting  the  lumber  for 
the  same  ;  and  I  remember  that  Jacob  Lorentz  was  then,  and 
for  some  time  previously  thereto  had  been  in  possession  under 
said  Ballance  of  the  portion  of  said  tract  lying  between  Water 
street  and  the  river,  and  above  the  part  occupied  by  said  Cole. 
Said  Lorentz  was  a  man  of  family,  and  lived  on  said  land,  and 
also  had  a  slaughter  house  on  it.  Said  Lorentz  was  living  in  a 
house  on  said  quarter  section,  belonging  to  said  Ballance,  when 
I  went  to  live  in  Peoria,  and  lived  in  it  until  he  built  his  own 
house  between  the  river  and  water  street ;  and  he  continued  to 
live  in  said  last  mentioned  bouse,  until  he  sold  out  to  one 
A.  W.  S.  Goodwin  and  gave  him  possession.  I  knew  of  Good¬ 
win  living  on  said  lot,  and  carrying  on  the  lard-oil  and  candle 
business,  for  several  years  thereafter.  At  one  time  said  Good¬ 
win  only  claimed  to  own  a  portion  of  said  grounds  above  where 
said  Cole  built  his  distillery,  because  I  had  a  title  bond  from 
Ballance  for  part,  which  I  afterwards  transferred  to  said  Good¬ 
win.  But  before  the  transfer  of  said  bond,  said  Goodwin  occupied 
it,  with  the  consent  of  said  Ballance  and  myself.  Said  Ballance 
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claimed  said  quarter  section  in  his  own  right,  and  adversely  ter 
all  the  world,  but  particularly  to  that  class  of  claims  called 
French  claims.’’ 

Hereupon  defendants  below  rested,  and  plaintiff  introduced  a 
paper  signed  C.  Ballance,  in  which  he  offered  to  enter  the  land 
in  dispute,  subject  to  said  French  claims. 

Defendant  then  introduced  a  plat  of  Balance’s  addition  to 
Peoria,  which  is  to  be  found  on  the  manuscript  record,  page 
125.  Also,  a  plat  showing  the  connections  of  certain  French 
claims  with  Ballance’s  addition,  which  is  on  page  128,  of  the 
manuscript  record. 

Whereupon  defendants  below,  asked  the  court  to  instruct  the 
jury  as  follows  : 

1st.  If  they  believe  that  the  defendant,  Ballance,  by  himself 
and  tenants,  has  been  in  actual  possession,  by  residence,  of  the 
premises  in  controversy,  for  more  than  seven  years,  before  the 
commencement  of  said  suit,  the  plaintiff  cannot  recover  in  the 
action. 

2d.  That,  to  constitute  actual  residence,  under  the  law  gov¬ 
erning  this  case,  it  is  not  necessary  that  the  dwelling  house  of 
the  party  should  have  been  on  this  particular  spot.  It  is  suffi¬ 
cient  if  it  were  upon  the  same  tract  or  subdivision  of  the  land, 
and  that  he  was  cultivating,  occupying,  and  claiming  the  whole 
under  the  title  he  has  there  exhibited. 

3d.  If  the  jury  shall  believe,  from  the  evidence,  that  said 
Ballance,,  being  in  possession  under  the  title  he  has  exhibited 
here,  leased  the  particular  spot  of  ground  in  controversy,  to 
Almiron  S.  Cole,  more  than  seven  years  before  the  commence¬ 
ment  of  this  suit,  and  that  said  Cole  took  pessession  thereof, 
and  built  a  steam  distillery  and  the  fixtures  thereon,  more  than 
seven  years  before  the  commencement  of  this  suit,  and  that  said 
Cole  held  possession  thereof,  and  occupied  it  as  a  place  of  busi¬ 
ness,  until  he  sold  said  establishment  to  Sylvanus  Thompson, 
and  that  Sylvanus  Thompson,  and  his  son-in-law,  Richard  Gregg, 
the  defendant,  who  was  either  a  partner  or  clerk  of  said  Thomp¬ 
son,  and  that  said  Gregg  occupied  the  same  until  the  death  of 
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said  Thompson,  and  occupied  the  same  until  the  commencement 
of  this  suit,  the  plaintiff  is  not  entitled,  by  law,  to  succeed  in 
this  suit. 

4th.  It  is  not  necessary,  for  the  defence,  that  either  said  Cole, 
Thompson  or  Gregg,  should  have  had  his  dwelling  house  on 
this  particular  spot.  It  is  sufficient  if  they  lived  in  the  vicinity, 
and  occupied  the  lot  in  controversy,  as  their  place  of  business. 

5th.  The  plaintiff  has  not  shown  a  legal  title  to  the  property 
in  -controversy. 

6th.  The  plaintiff’s  legal  title  vested  on  the  1st  of  September, 
1840,  when  the  survey  of  the  French  village  was  approved,  and 
not  when  the  patent  of  the  legal  representatives  of  Antoine 
Lapance  was  issued. 

7th.  Said  patent  to  the  legal  representatives  of  Antoine  La¬ 
pance,  is  void,  and  conveys  no  title  whatever 

8th.  Defendant  asks  the  court,  further  to  instruct  the  jury 
that  the  clause  in  the  patent  from  the  United  States  to  Charles 
Ballance,  “subject  to  the  rights  of  all  persons/’  &e.,  is  without 
any  efficacy,  so  far  as  their  action  in  this  case  is  concerned. 
That,  in  their  consideration  of  this  case,  they  are  to  consider 
and  treat  this  patent  precisely  as  if  that  clause  was  not  interlined 
in  it. 

9th.  That  the  title  which  the  defendant  has  given  in  evidence., 
in  this  case,  is  such  a  one  as  will  draw  to  it  the  protection  of 
the  statute  of  limitations,  provided  all  other  things  which  the 
law  requires  to  secure  the  bar  of  the  statutes  has  concurred  with 
the  title,  and  if  they  believe,  from  the  evidence,  that  the  defend¬ 
ant,  either  by  himself  or  tenants,  has  occupied  the  premises  in 
controversy,  by  actual  residence,  for  more  than  seven  years, 
immediately  preceding  the  commencement  of  this  suit,  that 
then  they  will  find  the  defendant  not  guilty. 

10th.  That  if  they  believe,  from  the  evidence,  that  the  defend¬ 
ant,  either  by  himself  or  tenants,  has  occupied  property  adjoin¬ 
ing  the  property  sued  for,  for  seven  years,  immediately  preced¬ 
ing  the  commencement  of  this  suit,  by  actual  residence  thereon. 


•and  that  during  all  of  said  time  said  defendant,  or  his  said  ten¬ 
ants,  also  occupied  the  property  sued  lor  in  the  case  as  part  and 
parcel  of  the  premises  on  which  they  so  resided,  that  then  they 
will  find  the  defendent  not  guilty. 

11th.  That  to  constitute  residence,  within  the  meaning  of 
the  law,  it  is  not  necessary  that  the  defendant,  or  his  tenants, 
should  have  had  the  house  in  which  they,  or  either  of  them, 
resided,  or  any  other  house  of  any  kind,  upon  the  land  in  con¬ 
troversy  ;  but  if  defendant  or  his  tenants  resided  upon  land 
adjoining  that  in  controversy,  and  used  and  occupied  the  place 
sued  for  as  a  place  of  business,  arid  as  a  part  and  parcel  of  the 
property  on  which  such  residence  was,  and  continued  such  resi¬ 
dence  and  occupacy  for  seven  years  immediately  preceding  the 
commencement  of  this  suit,  that  then  the  defendant  would  be 
within  the  meaning  of  the  statute  of  limitations  of  1835,  and 
entitled  to  its  protection. 

Which  instructions,  in  tbe  form  asked,  the  Court  refused  to 
give,  but  instructed  the  jury  as  follows,  to  wit: 

Forsyth  vs.  Gregg  and  B  allance.  Instructions  of  the  Court  to 
the  jury. 

1st.  The  Acts  of  Congress,  1820,  and  1823,  in  connection  with 
the  report  of  Mr.  Coles,  the  surveys  of  1837,  approved  in  Sept... 
1840,  and  the  patent  of  February  4th,  1849,  conveyed  the  legal 
title  to  the  legal  representatives  of  Antoine  Lapance,  of  French 
claim  No.  63.  The  grant  took  effect,  to  the  location,  from,  the 
time  of  the  approval  of  the  survey. 

2d.  As  to  the  deed  of  3d  of  January,  1846,  the  Court  said  to 
the  jury:  “The  deposition  of  Narcisse  Pengonneau  is  attached 
to  this  deed,  and  he  is  a  subscribing  witness  to  it,  and  iden¬ 
tifies  it.  In  the  body  of  the  deed  the  name  is  spelled  Glodon, 
as  well  as  in  the  signature  and  acknowledgements.  In  the  dep¬ 
osition  it  is  spelled  Godon,  (without  the  1  )  ;  but  the  witness 
refers  to  the  person  who  executed  the  deed  as  being  the  widow 
Lapance.  It  will  be  seen  all  the  grantors  make  their  mark. 
The  parties  were  French,  and  it  is  for  the  jury  to  determine 
whether  there  was  a  clerical  error  in  the  deposition.  If  they 
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art"  satisfied,  from  the  evidence,  that  the  widow  of  Antoine  La~ 
pance  duly  executed  the  deed,  then  it  conveyed  her  interest.” 


3d.  As  to  the  deed  of  March  li,  1850,  the  Court  said  to  the 
jury:  “If  the  grantor  was  the  daughter  of  Mrs.  Valentine,  then 
the  deed  is  valid,  unless  she  was  under  some  disability,  as  mar¬ 
riage,  Ac.,  and  it  was  for  the  jury  to  determine  whether  any 
such  disability  existed  at  the  time  of  the  execution  of  the  deed.’ 


4th.  As  to  the  record  of  the  Circuit  Court,  of  Peoria,  and  the 
Commissioner’s  deed,  the  Court  said  to  the  jury:  “There  may 
possibly  be  error  in  the  proceedings  for  which  the  higher  Court 
might  reverse  the  decree,  but  here  it  is  attached  collaterally  bv 
a  stranger  to  the  proceedings,  and  the  settled  rule  in  such  case 
is,  that  the  decree  is  to  beheld  valid  if  the  Court  had  jurisdiction 
of  the  parties  and  of  the  subject-matter.  The  Court  had  jurisdic¬ 
tion  of  both  in  this  case,  and  it  must  stand  as  a  decree  divesting' 
the  title  of  the  parties  to  it,  until  it  is  set  aside  by  a  higher 
Court.” 
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5th.  By  the  papers  introduced,  in  evidence,  by  the  defendants, 
Ballance,  acquired  no  absolute  title  to  French  claim  63.  The 
other  title  under  the  act  of  1823,  was  the  permanent  title. 

6th.  In  order  to  be  protected  under  the  law  of  1835,  Ballance, 
or  those  claiming  under  him,  must  have  had  possession  by  actual 
residence  on  the  land  in  controversy,  from  July,  1848,  to  July, 
1855. 

7  th.  The  Supreme  court  of  the  United  States  recently  decided 
that  a  party  holding  such  a  title  as  the  defendant  has  shown  in 
this  case,  had  the  kind  of  of  title  required  by  the  statute. 


8th.  Whether  there  was  an  actual  residence  or  not,  for  seven 
years,  is  a  question  of  fact,  exclusively  for  the  jury. 

9th.  If  Ballance  had  his  house  on  one  part  of  the  quarter,  and 
his  improvement  existed  over  and  included  lot  63,  so  as  to  be 
connected  with  the  residence,  and  to  form  a  part  thereof,  or  it 
was  used  in  connection  therewith,  that  'would,  within  the  mean¬ 
ing  of  the  law,  constitute  actual  residence.  If  Ballance  built  on 
one  part  of  the  quarter,  and  the  lot  63  was  left  blank  and  unoc- 
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cupied,  and  unimproved,  that  would  not,  as  to  that  lot,  consti¬ 
tute  actual  residence.  If  Ballance  built  on  one  part  of  the 
quarter,  and  the  lot  63  was  left  blank  and  unoccupied,  and 
unimproved,  that  would  not,  as  to  that  lot,  constitute  an  actual 
residence.  If  Ballance,  his  tenants,  or  those  holding  under 
him,  actually  resided  on  a  lot  adjoining  lot  63,  for  seven  years, 
immediately  preceding  the  commencement  of  the  suit,  and 
during  all  that  time  occupied  lot  63  as  a  place  of  business,  as 
part  and  parcel  of  the  premises  so  resided  on  b}'  them,  that 
would  constitute  an  actual  residence  within  the  meaning  of  the 
law,  as  to  this  lot  in  controversy.  It  is  proper  for  the  jury  to 
consider  the  circumstances  of  the  subdivision  of  the  land  into 
lots  and  blocks,  by  Ballance,  in  April,  1846,  and  whether  a 
severance  of  the  holding,  as  to  the  particular  lots  and  blocks,  so 
subdivided,  was  thereby  created.  When  ground  is  subdivided 
in  that  manner  under  our  law,  there  can  be  no  doubt  that  differ¬ 
ent  lots  and  blocks  may  be  so  occupied  as  to  constitute  an  actual 
residence  in  them  all;  but  ordinarily  in  case  of  subdivision,  the 
construction  of  a  house  on  a  seperate  lot  or  blocks,  and  a  resi¬ 
dence  therein,  without  any  connections  with  adjoining  or  neigh¬ 
boring  lots  or  blocks,  does  not  constitute  an  actual  residence  as 
to  the  whole. 


I Oth.  It  is  for  the  jury  to  determine  whether  the  facts  and 

circumstances  stated  by  the  witnesses,  made  the  defendant, 
Ballance,  or  those  claiming  under  him,  actual  residents  of  the 

lot  in  controversy,  for  seven  years,  before  the  commencement 
of  the  suit:  if  they  did,  then  the  defendants  are  within  the  pro¬ 
tection  of  the  statute,  otherwise  not. 

To  which  decisions  of  the  Cout  defendants  excepted. 

Appellants  rely  on  the  following  points  and  authorities  to  re¬ 
verse  this  decision. 


1st.  Said  plats  were  not  legal  evidence,  because  by  the  laws 
of  3d  March,  1823,  (  3  Stat.  at  large,  786,)  the  surveys  were 
to  be  returned  te  the  Secretary  of  the  Treasury.  These  being 
certified  to  by  the  surveyor  at  St.  Louis  were  at  least  but  copies 
<>f  copies,  and  not  the  best  evidence  the  case  was  capable  of. 


2d.  If  the  plats  should  be  given  in  evidence  they  prove  too 
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much.  They  prove  that  this  lot  “is  also  confirmed  to  Simon 
Bertrand.”  Of  course,  as  the  survey,  and  not  the  patent  con- 
stitutes  the  title,  as  was  decided  in  Bryan  et  al.  vs.  Forsyth. 
19  How.,  334,  and  Ballance  vs.  Tesson  et  al.,  1*2  11).,  326,  a 
judgment  for  an  entire  lot  cannot  be  sustained  upon  evidence 
which  shows  that  another  has  an  equal  interest. 


3d.  The  book  given  in  evidence  as  vol.  3d  of  American  State 
Papers,  was  not  legal  evidence.  It  was  a  book  which  purports 
to  have  been  “selected  and  edited  under  the  authority  of  the 
United  States  Senate  by  Walter  Lowry,  Secretary  of  the  Sen- 
ate,  and  printed  by  Duff  Green,"  whereas  the  book  in  the  law 
library,  and  which  was  given  in  evidence  in  the  case  of  Wat¬ 
kins  vs.  Holman,  16  Pe  .  55,  and  Rouse  vs.  Forsyth,  18  How., 
338,  was  a  volume  of  documents,  published  by  order  of  both 
Houses  of  Congress,  and  “  sold  by  Walter  Lowry  and  Walter 
S.  Franklin,”  and  “published  by  Gales  &■  Seaton .”  There  is 
no  law  making  either  of  these  books  authority,  but  that  which 

was  gotten  up  by  the  Secretaries  of  the  Senate  and  House  of 
Representatives  jointly,  and  by  order  of  both,  and  printed  by 

the  public  printers,  might  well  be  authority,  and  that  printed 
by  Duff  Green  on  private  speculation,  although  he  may  have 
had  the  countenance  of  the  Senate  not  be  authority. 

4th.  Let  either  of  the  books,  the  one  printed  by  Gales  A  Sea¬ 
ton,  or  the  one  printed  by  Duff  Green  be  admitted  and  it  is  , 
fatal  to  the  party  offering  it.  It  proves  as  well  that  this  piece 
of  ground  belongs  to  Simon  Bertrand,  as  it  does  that  it  belongs 
to  Antoine  Lapance. 

5th.  The  deed  from  Glodon  and  wife,  and  Lecompt  and  wife, 
to  Pengonneau,  for  the  reasons  set  forth  in  the  abstracts  is 
clearly  void,  but  whether  void  or  not  it  was  clearly  improper  to 
let  it  go  in  evidence  without  further  proof  of  its  loss. 

6th.  The  deed  from  Mary  Louise  Byrne  conveys  nothing, 
because,  1st.  It  contains  no  description  that  includes  this  prop¬ 
erty.  It  is  for  property  conveyed  to  Lament  Pengonneau . 
whereas  she  is  said  to  be  an  heir  at  law  to  one  Lament  Pengon* 
neau.  2d.  N.  Pengonneau  proves  that  she  was  married  to 
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Octavo  Bvrnes,  but  this  deed  is  executed  by  Mary  Louise 
Byrne.  3d.  There  is  no  legal  proof  that  she  was  ever  divorced 
It  nut  the  deed  is  void  without  her  husband  joining  in  it.  Mar¬ 
riage  may  be  proved  by  parol,  but  not  a  divorce. 


7  th.  The  chancery  record  for  the  reasons  stated  in  the  abstract 
Should  have  been  excluded  from  the  jury.  1  call  the  attention 
of  the  court  to  the  distinction  between  defects  that  render  a 
proceeding  voidable  and  those  that  render  it  absolutely  void. 
()f  the  first  kind  I  do  not  pretend  that  1  can  take  advantage  in 
this  proceeding,  but  the  second  can  be  taken  advantage  of  any 
where. 


Will  this  court,  now,  because  heretofore,  to  subserve  the 
cause  of  justice,  it  let  in  a  book  as  evidence,  because  it  pur¬ 
ported  to  have  been  printed  by  the  public  printer,  and  prepared 
under  the  authority  of  Congress,  by  both  the  Secretary  of  the 
Senate  and  Clerk  of  the  House  of  Representatives  :  go  a  few 
steps  further,  and  let  in  a  book,  gotten  up  on  private  specula.- 
tion,  and  not  printed  by  the  public  printers  ;  simply  because  it 
purports  to  have  been  prepared  by  the  Secretary  of  the  Senate, 
with  its  consent  ? 


If  the  record,  on  its  face,  showed  that  all  that  was  required 
to  giv^  jurisdiction,  and  transmit  the  title  was  done,  although  it 
might  be  untrue,  1  could  not  take  advdntage  of  that  here,  but 
if  this  record  on  its  face  shows  a  want  of  jurisdiction  or  that 
something  essential  had  not  been  done,  no  title  is  transmitted 
by  the  proceedings.  I  submit  that  the  abstract  itself  points 
out  reasons  enough  why  this  court  should  wholly  disregard 
said  record,  I  submit  that  it  is  error  in  every  case,  to  take  a 
decree  against  minors  without  an  answer.  Here  instead  of 
the  guardian  filing  his  answer,  and  putting  the  party  on  the 
proof  of  his  case,  according  to  the  practice  of  Illinois,  the 
guardian  accepts  service,  files  no  answer,  but  comes  in  as  a 
swift  witness  to  make  out  complainant’s  case. 

8th.  The  deposition  of  J^engoimeau  ought  to  have  been  ex¬ 
cluded.  The  deed  executed  by  him,  and  given  in  evidence,  was 
a  warranty  deed — of  course  he  was  interested  in  the  event  of 
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the  sail.  Forsyth's  affidavit  by  jio  means  obviates  tile  diffi¬ 
culty.  It. shows  first ,  that  1  had  notice  of  the  taking-  of  the 
deposition,  and  signed  an  agreement  that  one  should  be  taken 
in  several  cases;  but  there  is  no  agreement  to  waive  objections 
of  substance,  it  is  only  “that  the  same  deposition  may  be  read 
in  evidence,  in  each  of  the  cases  within  named,  in  the  mme 
maimer  as  if  taken  in  each  case  separately.”  Secondly,  that 
said  deposition  was  used  in  la  former  trial  without  objection. 
Admit  it,  what  then  f  If  I  think  proper  to  allow  a  man  to  swear 
in  his  own  case  once,  am  1  bound  to  let  him  do  so  for  ever  ? 
Third.  That  no  notice  had  been  given  that  this  objection  would 
be  made,  but  who  ever  heard  of  an  attorney  giving  the  oppo¬ 
site  party  notice  in  advance,  that  an  interested  witness  would 
be  ejected  to.  It  was  his  business  to  produce  one  that  was  not 
interested.  Fourth.  That  said  Bailance  stated  that  he  was  fullv 
aware  of  the  facts  upon  which  he  intended  to  object  to  the  evi¬ 
dence  of  said  witness  for  some  time  prior  to  the  commencement 
of  the  present  term  of  this  court. ”  When  I  made  this  state¬ 
ment  we  are  not  informed,  but  some  time  in  the  past  tense. 
Then  why  did  he  not  take  the  hint  and  call  a  competent  wit¬ 
ness  ?  What  facts  he  means  we  are  not  informed  of.  One  of 
these  facts,  no  doubt,  is  that  the  witness  had  executed  a  war¬ 
ranty  deed.  That  is  a  fact  that  every  one  knew,  who  had  ex¬ 
amined  the  title,  but  still  no  one  was  precluded,  because  of  that, 
knowledge,  from  objecting  to  his  competency  as  a*  witness,  or 
permitting  him  to  testify,  as  he  might  judge  proper  at  the.  time. 


9th.  The  title  shown  by  defendant  being  senior  in  point  of 
time,  is  the  better  title  at  law,  and  the  remedy  of  plaintiff  be¬ 
low  is  in  equity,  not  at  law. 

10th.  If  that  be  not  true,  the  plaintiff  is  barred  by  the  statute 
of  limitation.  This  court  and  the  supreme  court  of  Illinois  in 
the  cases  of  Bryan  et  al.  vs.  Forsyth  and  Bailance  vs.  Tesson 
et  ah.  above  referred  to,  have  decided  that  the  title  in  this  class 
of  cases,  was  perfect  upon  the  approval  of  the  survey.  If  that 
be  true  in  this  particular  case,  then  the  statute  of  1835  applied 
with  full  force.  This  is  a  much  stronger  case  than  Bryan  and 
Rouse  vs.  Forsyth,  19  Flow.  334.  Here  there  was  an  actual 
residence,  not  only  of  one  family,  but  of  many  families,  on  dif- 


ferent  parts  of  the  tract,  who  were  my  tenants  :  and  this  very 
spot  of  ground,  had  long  before  been  fenced  in,  as  a  pasture. 
Of  course  when  it  was  leased  to  Cole  to  erect  a  distillery  and 
its  appurtenances  upon  it,  a  dwelling  house  was  not  built  on  it, 
but  a  distillery.  It  was,  however,  occupied  as  a  place  of  busi¬ 
ness,  by  those  who  resided  near  by.  It  may  be  contended  that 
as  this  claim  was  definitely  described  in  Cole’s  report,  and  as 
the  law  of  1823  contained  words  of  present  grant,  that  no  sur¬ 
vey  in  this  particular  case  was  wanted,  and  the  title  passed  in 
1823.  This  reasoning  seems  to  me  to  be  well  founded.  Then 
I  reply  that  the  statute  of  twenty  years’  limitation  bars  the 
claim,  for  I  had  been  in  possession  of  a  part  of  the  tract,  claim¬ 
ing  the  whole  more  than  twenty  years. 

11th.  I  insist  that  every  instruction  asked  tor  by  the  defend¬ 
ants  below  was  good  law,  and  applicable  to  the  case.  What 
prtext  could  there  have  been  for  refusing  to  instruct  the  jury  in 
substance  that  the  title  of  plaintiff  below  takes  date  from  the 
approval  of  the  plat,  and  that  the  patent  conveys  no  title.  Or 
what  excuse  could  a  judge  give  for  saying  to  the  jury  “If  Bal- 
lance  built  on  one  part  of  the  quarter  section,  and  this  lot  63 
was  left  vacant  and  unoccupied,  and  unimproved,  that  would 
not,  as  to  that  lot,  constitute  an  actual  residence.’’  I  presume 
it  is  not  necessary  for  me  to  quote  authorities,  or  resort  to  rea¬ 
son  to  prove  that  a  man  residing  on  any  part  of  a  tract  of  land, 
claiming  the  whole  under  any  sort  of  paper  title,  is  in  posses¬ 
sion  of,  and  an  actual  resident  of  the  whole. 


CHARLES  BALLANCE, 

For  Plaintiff. 


